
SUBMISSION FROM KEN MACLENNAN 

1. Thank you for the opportunity to comment on the matters raised by your 
Committee concerning the Equality and Human Rights Commission. I am 
responding as someone who has been concerned about the work of this 
organisation in relation to Scottish Gypsy Travellers for many years. I have 
had first-hand experience of this organisation as an official working for public 
bodies with a remit for race equality, as the strategic co-ordinator of a 
voluntary organisation working with Scottish Gypsy Travellers, as a member 
of the British Association of Social Workers, Amnesty International, and the 
Scottish Gypsy Traveller Law Reform Coalition, as a user of the services of 
the EHRC, a researcher, an advocate for the Gypsy Traveller community and 
as a human being. 

2. I have experienced the discriminatory practices that this community have 
faced first hand and believe that I have in the past been victimised for bringing 
unlawful actions to the attention of the EHRC and other bodies and for raising 
other issues on behalf of the Gypsy Traveller community. Legal redress 
however is not so readily available nor affordable and even more so now for 
this community and for others who are racially discriminated against.  

3.  I found the submissions by others interesting and reassuring. Many of their 
comments support my own views and experiences of the EHRC. For example 
Wladylsaw Mejka’s comment about the language used by the representatives 
of the EHRC is one that I fully endorse having had to deal with this 
organisation over the past decade or so. 

4. Then there is the submission by the EHRC about using its enforcement 
powers. Just how often has it used its enforcement powers in Scotland and 
how often could it have used these powers? How often has it used its 
enforcement powers in relation to Scotland’s most marginalised and 
discriminated against group – Scottish Gypsy Travellers? If there have been 
cases of enforcement powers being used what has been the outcome? Have 
lives been changed? How often has the CRE/EHRC provided legal assistance 
to members of the Gypsy Traveller community over the past decade or so? 
What were the outcomes of these cases? 

5. Do ordinary people know about the EHRC? Do they confuse it with the 
SHRC? Were Race Equality Councils, located within communities, more 
accessible and more approachable to ordinary people? A Decade of Hope, A 
Scottish Perspective on Public Service Provision to Gypsy Travellers 
over the past decade – a scoping study by the SGTLRC (2010, 
unpublished) found that only a third of those interviewed had heard of the 
EHRC. More than a half however had heard of the CRE. (31 interviewed) 

6.  CEMVO raises issues of non-compliance of equalities and human rights 
legislation. Everyone who has any knowledge and understanding of current 
equalities and human rights legislation will be aware of the level of non-
compliance in Scotland. On 26th June 2008 the Director of Corporate Law and 
Governance wrote to me about an incident where a council had committed an 
‘unlawful’ act. The CRE had forewarned the council beforehand that it would 



be acting illegally but the council still went ahead with this ‘unlawful’ act. The 
CRE took no further action. The Director stated that “we understand that the 
CRE took no further action (beyond their firmly worded letter) because, having 
considered the matter, they took the view that further action would not be 
productive. It would not have been possible for the CRE to follow up every 
potential breach of the RED. They considered that their limited resources 
could be used more effectively in pursuing compliance with the RED across 
Scotland in a different way.” It would appear as I write this that the ‘different 
way’, whatever it may have been, has not been very effective.  

7.  Evidence can be provided from numerous reports by agencies such as Audit 
Scotland and the CRE/EHRC, which over the past decade illustrates the poor 
response from our public bodies including our government to equalities and 
human rights legislation. A Mainstreaming event held at the Scottish 
Parliament in 2009 which I attended illustrated just how compliant the 
government had been. For example only a handful of equality impact 
assessments had been completed in a period spanning over seven years.  

8. The concerns that have been raised about who does what and the little or no 
impact that the CRE/EHRC has had on the lives of the most marginalised and 
discriminated against in our communities must be investigated further. In the 
past year I have been told by regulatory and inspection agencies who, when 
told of discriminatory practices that are taking place, responded with the 
following:  “it’s not in our remit” or “there is nothing that we can do” or refer it 
to the EHRC. In the past six months one or two of these agencies have finally 
agreed to take some action – to date however I have not seen any evidence 
to suggest that any significant action has been taken.  No one in these 
agencies is very keen to accept responsibility for the failings that currently 
exist; no one will provide leadership within these agencies. The EHRC 
recently made it very clear that in relation to the issues being faced by 
Scottish Gypsy Travellers, leadership was required from the Scottish 
Government.   

9. The following comes from the EHRC’s “INTERIM LEGAL PRIORITIES” 
(2007):  “Inspectorates: the CEHR will be even more reliant on strategic 
agencies to monitor compliance with the equality duties. The experience to 
date of the CRE with inspectorates has been variable and not entirely 
encouraging; more work is needed here, and a simple review could be carried 
out of work to date with inspectorates in order to identify how they could be 
used more effectively to monitor compliance with the duty.” Has the situation 
improved? I think not. Recently I raised concerns about this very issue with 
the Care Inspectorate.  

10. I have since the EOC’s first Inquiry in to Gypsy Travellers in 2001 had 
considerable contact with the Commission for Racial Equality/EHRC. I sought 
its assistance and advice on many occasions with issues to do with race and 
the implementation of the Race Relations (Amendment) Act 2000. Up until 
2006/7 this relationship was I thought mutually beneficial, with both parties 
supporting one another in tackling discrimination and promoting good 
relations. During this period I worked as an officer with local authorities and 
had responsibilities for race and later race and disability. Compliance then 



was far from satisfactory in the region that I worked in and from the feedback 
that I received through the Scottish equalities network it certainly wasn’t the 
only area where there were concerns. As in all areas of work there are 
examples of good practice but these were in the minority and were often short 
term. There are also many people who are committed to tackling these issues 
but unfortunately they receive little or no support from management. 

11. It appears to me that the relationship started to change with the establishment 
of the EHRC and even more so when I went to work in the voluntary sector, 
working with Gypsy Travellers. The relationship took a major turn for the 
worse when I urgently needed the assistance of the EHRC as a result of my 
claim of alleged victimisation over two ‘protected’ acts.  

12. The actions that I took were done in good faith and in the belief that two local 
authorities were breaking the law, having first sought the advice of the EHRC. 

13. Shortly afterwards I was dismissed from my post. My employer, Gypsy 
Traveller Education and Information Project (GTEIP), had on its management 
committee representatives from three local authorities, and three other public 
bodies.  When I claimed that I was being victimised for taking action on behalf 
of the Scottish Gypsy Traveller community it was claimed by the GTEIP that 
Scottish Gypsy Travellers were not an ethnic minority group and consequently 
I could not claim that I was being victimised. That in itself was an alarming 
move from an organisation established in part to tackle discriminatory 
practices towards this community and from public bodies who had I believed 
accepted the recommendations of the EOC in 2001, including that on the 
status of this community. 

14.  In 2007 I appeared before an Employment Tribunal but before being able to 
prove that I had been discriminated against it had to be determined whether 
or not Scottish Gypsy Travellers were an ethnic minority group. I had been 
unable to get any legal assistance on the day from the EHRC to address what 
was one of the CRE/EHRC’s legal priorities, the ethnic status of Scottish 
Gypsy Travellers.  This was an issue that had been debated at the 2001 
Inquiry in to Gypsy Travellers by the Equal Opportunities Committee and 
resulted in:  Recommendation 2 'All legislation and policies should be framed 
on the understanding that Gypsy Travellers have distinct ethnic characteristics 
and should therefore be regarded as an ethnic group, until such time as a 
court decision is made on recognition as a racial group under the Race 
Relations Act 1976.' 

15. A statement by the Equal Opportunities Committee in 2005 on the progress of 
the 2001 Inquiry read as follows: “The Committee does not wish to have to go 
through the same procedure again in another four years’ time and welcomes 
the Deputy Minister for Communities’ recognition of the need to inject new 
energy into the matter. The continuing lack of formal legal recognition of the 
ethnic status of Scotland’s Gypsy Travellers is a key concern of the 
Committee. In the absence of this status, it is not clear how they will be 
effectively included in policy making and service development processes. The 
Committee notes the opportunity presented by the forthcoming equalities 
review to amend the legislation by statute rather than case law and welcomes 



the commitment of the Deputy Minister of Communities (Johann Lamont, 
Labour) to raise the issue of this gap in legislation at Ministerial level at 
Whitehall.”   

16. The CRE in Scotland had published its strategy in September 2005 which 

stated that the “CRE, Scotland believes that case law that clearly recognises 

that Scottish Gypsy Travellers are a distinct racial group and have protection 

under the RRA would be likely to raise wider awareness of the issue 

generally. Within the public sector legal recognition could assist challenges to 

legislation and policies that have an adverse effect on Scottish Gypsy 

Travellers. Legal recognition would also provide a route to begin to tackle 

discrimination against Scottish Gypsy Travellers in the private and voluntary 

sectors.  As such a key priority for CRE, Scotland is to support or take an 

appropriate test case to establish explicit legal precedent that Scottish Gypsy 

Travellers have protection under the RRA. “  

 

17. At the Employment Tribunal on 18 December 2007 the Judge (sitting alone)   

found that “So far as the present case is concerned, having arrived at the view 

that Scottish Gypsy Travellers, do not enjoy the protection of the 1976 Act, it 

follows, with reference to Section 2(1) (d), that GTEIP could not discriminate 

against them: GTEIP could not ‘commit an act which would amount to a 

contravention of this Act”. Mr MacLennan cannot establish therefore, 

discrimination by way of victimisation. This means that his claim in this regard 

has ‘no reasonable prospect of success’ and it is struck out in terms of Rule 

18(7) (b) of the Employment Tribunals (Constitution and Rules of Procedure) 

Regulations 2004. 

 

18.  This was a blow for the Scottish Gypsy Traveller community. The GTEIP, the 

EHRC and other public bodies had failed this community in more than one 

way and had not only put this community at risk but had also illustrated the 

lack of will to tackle any issue to do with this community or the vested 

interests of public bodies. It also I believe illustrated that institutional racism 

still existed in our public bodies in Scotland, including in the EHRC and in 

other regulatory bodies.  Even if the agencies were not institutionally racist 

then there was far too much focus on systems and processes rather than on 

human beings. It was widely acknowledged that this community were being 

discriminated against on a daily basis. Human rights violations were also 

being ignored on a daily basis. If nothing else then there was a considerable 

amount of unprofessional practice. That evidence of these discriminatory 

practices was readily available cannot be disputed. I myself have over the 

past twelve years raised it with MSPs, MPs, Ministers, regulatory and 

inspection bodies, the EHRC and many public bodies. Scottish Gypsy 

Travellers have been forced to raise these issues out with the UK. To date 



concerns have been raised with the UN, the Council of Europe and there are 

cases currently awaiting action in the European Court of Human Rights.     

 

19. In 2008 however justice prevailed concerning the ethnic status of this 

community when the Judge in the case called for a full Tribunal because he 

realised that he had erred in law. The outcome was the Landmark Judgement 

of K MacLennan v GTEIP which resulted in Scottish Gypsy Travellers being 

recognised as an ethnic minority group in law. The full details of the Tribunal 

that took place in Aberdeen have never been made public nor have the details 

surrounding my dismissal. I found the case very disturbing and I think that it 

would not be unfair to say that the full Tribunal felt somewhat disturbed not 

only by the evidence provided by academic and community experts but also I 

believe by the behaviour of the respondents. In his final judgement the Judge 

concluded that “Having satisfied ourselves, therefore, that the two main 

characteristics set out by Lord Fraser in Mandla were satisfied and that the 

other non essential characteristics were satisfied in varying degrees, we 

arrived at the view that Scottish Gypsy Travellers have “ethnic origins”, with 

reference in particular, to Sect 3(1) of the 1976 Act, and that they therefore 

enjoy the protection of the Act. That being the case, Mr MacLennan can avail 

himself of the protection afforded by Section 2(1) (d). It follows, therefore, that 

the conclusion in the previous Judgement that his claim “has no reasonable 

prospect of success” is not well founded.”     

20. And what about the role of the EHRC? When it came to taking action in 2007 

the EHRC declined. Further opportunities arose in 2008 – the EHRC declined 

again even although on the very last occasion it was approached it was 

assured that its involvement was only being requested to assist with the 

ethnic status issue and that alone.  The EHRC “… did not think the case 

strategic, because there was insufficient evidence of victimisation: there was 

insufficient evidence that the dismissal from employment was because of any 

protected act.” When further asked what would be strategic I was informed 

that it wasn’t possible to give an answer and that “ultimately the strategy will 

be decided on by the legal team”. (Response from EHRC following a 

complaint - 3 April 2008)   

21. A letter received after the Hearing stated “”I wonder if you have received a 

written decision from the Employment Tribunal …..If so I would appreciate 

receipt of a copy. Although (as previously discussed) EHRC decided that your 

case was not strategic, it may become strategic if Tribunal makes a decision 

on the ethnic status of Gypsies/Travellers under the RRA 1976.”  

22.  In April 2008 I received the following in a letter from the EHRC – “As you 

were advised in December 2007 when you last sought assistance, the 

Commission consider your case to be weak on its facts and in law.  That 



continues to be the case.  The issue of the ethnic status of the Scottish Gypsy 

Traveller community is one of the upmost importance to the Commission.  It is 

therefore imperative that a case which offers the strongest possible 

opportunity to argue this issue successfully is found.  The weaknesses in 

your own case will, we consider, substantially weaken any argument to 

be made.  It is not legally practicable to separate out the ethnic status 

argument from the other issues you have raised. The Commission 

therefore do not believe that your particular case is a strategic one, 

although the issue itself remains a central part of our strategic legal 

work.” (I have highlighted these sentences) 

23. The Landmark Judgement  following an Employment Tribunal in Aberdeen 

(Case No: S132721/07) on the 8 and 9 September and 20 October 2008 

seems to seriously question the validity of the contents of the letter mentioned 

above and furthermore raises questions about the commitment of the EHRC 

towards this community. The EHRC had another opportunity to make amends 

in the drafting of the Equality Bill but appears to have been unwilling to do so. 

This was a lost opportunity to clarify a very contentious issue throughout the 

UK and to tackle the “last bastion of respectable racism” (SCHR) 

24. My case was not an isolated case and hence the subsequent calls for an 

independent inquiry in to the activities of the EHRC in relation to this 

community in 2009 by the Anti-racist and Anti-oppressive Practice Committee 

of BASW and the Aberdeen Amnesty International Group.  Efforts to date 

have proved fruitless. The EHRC was made aware of the concerns raised and 

the call for an inquiry in 2010 as it formed part of BASW Scotland’s Triennial 

Review submission. 

25. I believe that the EHRCs actions (or inactivity) in relation to the ethnic status 

of the Scottish Gypsy Traveller community speaks for itself. I cannot think of 

any other reason for its refusal to act other than it was institutionally racist and 

didn’t want this community to succeed in gaining its rightful status in spite of 

all of its promises to this community. Satisfactory answers to the concerns 

raised by the Gypsy Traveller community have never been forthcoming. The 

EHRC has always reverted to the language as described by an earlier 

respondent as “flummery and jargon”. Answers seemed to contradict the 

previous statements of the EHRC, were not factual and were misleading and 

insensitive. Others including academics and an expert in employment law 

failed to understand why the EHRC were unable to become involved in the 

matter of the ethnic status of this community. 

 

26. I strongly believe that institutional racism continues to thrive in Scotland, 

twenty years after the death of Stephen Lawrence and that the EHRC has 



failed in its duty. The current situation concerning staffing and funding makes 

it even more unlikely that in relation to race that the EHRC can ever deliver. 

 

27. My personal experience of this organisation and its many roles, an 

organisation that has had a considerable impact on my life and the lives of 

many others, has led me to question its integrity, its independence and its 

raison d’être. Does the EHRC meet its duties as set out in its Governance 

Framework? Does it use its powers as set out in its Governance Framework? 

In relation to Gypsy Travellers there is evidence to support the case that it 

does not.  

 

Ken MacLennan  

30 April 2013 

 

 


